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PREFACE 

Regulations  relating  to  the  Health  Insurance  for  the  Aged  program  are  published  in 
the  Federal  Register  and  Code  of  Federal  Regulations  under  Title  20 — Employees' 
Benefits,  Chapter  III — Social  Security  Administration.  Department  of  Health.  Edu- 
cation, and  Welfare.  The  Code  of  Federal  Regulations  and  the  Federal  Register  issues 
may  be  purchased  from  the  Superintendent  of  Documents.  U.S.  Government  Printing 
Office,  Washington.  D.C.  20402. 

This  Health  Insurance  Regulations  (  H 1 K - 1 5  I  document  sets  forth  Subpart  0  of  the 
Social  Security  Administration's  Regulations  No.  5  I  Federal  Health  Insurance  for 
the  Aged — Part  405)  titled,  Providers  of  Services  and  Independent  Laboratories: 
Determinations  and  Appeals  Procedures.  Appropriate  provisions  of  the  regulations 
may  be  cited  or  shown  to  the  public  in  reply  to  questions  about  the  authority  for 
taking  a  particular  action  or  position  in  certain  matters. 
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SUBPART  O — Providers  of  Services  and 
Independent  Laboratories;  Determina- 
tions and  Appeals  Procedures. 

NOTE:  405.1501-405.1595  issued  under  sec- 
tions 1102,  1866,  1869,  1871,  1872,  49  Stat. 
647,  as  amended;  79  Stat.  327;  79  Stat.  330- 
332;  42  U.S.C.  1302,  1395  et  seq. 

§  405.1501  Providers  of  services  and  inde- 
pendent laboratories;  determinations  and 
appeals  procedures. 

( a  I  The  provisions  contained  in  this  Subpart  0 
shall  govern  the  procedures  for  making  and  reviewing 
determinations  with  respect  to  whether  an  institution, 
facility  or  agency  is  a  provider  of  services  (i.e.,  a  hos- 
pital, extended  care  facility,  or  home  health  agency) 
within  the  meaning  of  title  XVIII  of  the  Social  Security 
Act  and  Subparts  J,  K,  or  L  of  this  Part  405,  as  ap- 
propriate; the  termination  of  the  Secretary's  agree- 
ment with  a  provider  of  services;  and  whether  an 
independent  laboratory  meets  the  conditions  for  cover- 
age of  its  services  (see  Subpart  M  of  this  Part  405). 

(b)  Any  institution,  facility  or  agency  dissatisfied 
with  an  initial  determination  (see  §  405.1502)  that  it 
does  not  qualify  as  a  provider  of  services  may  request 
the  Administration  to  reconsider  that  determination 
(see  §  405.1510).  If  dissatisfied  with  the  reconsidered 
determination  of  the  Administration,  or  with  an  initial 
determination  terminating  the  Secretary's  agreement 
with  it,  an  institution,  facility  or  agency  is  entitled  to  a 
hearing  thereon  and,  if  dissatisfied  with  the  Secretary's 
final  decision  after  such  hearing,  to  Appeals  Council 
review  and  then  judicial  review  of  such  decision  (see 
§  405.1530  et  seq.). 

(c)  Any  independent  laboratory  dissatisfied  with 
an  initial  determination  (see  §  405.1502)  that  its  serv- 
ices do  not  meet  the  conditions  for  coverage  (See  Sub- 
part M  of  this  Part  405)  may  request  the  Administra- 
tion to  reconsider  that  determination  (§  405.1510). 
If  dissatisfied  with  the  reconsidered  determination  of 
the  Administration,  or  where  a  determination  had  been 
made  that  an  independent  laboratory's  services  met  the 
conditions  for  coverage,  with  an  initial  determination 
thereafter  that  its  services  no  longer  meet  the  conditions 
for  coverage,  a  laboratory  may  request  a  hearing  there- 
on (see  §  405.1530),  and  if  dissatisfied  with  the  deci- 
sion of  the  hearing  examiner  may  request  Appeals 
Council  review.  A  laboratory  is  not  entitled  to  judicial 
review  of  the  Secretary's  final  decision  after  such 
hearing  and  review. 

(d)  To  be  a  participating  provider  of  services, 
eligible  for  payment,  a  provider  must  be  in  compliance 
with  Title  VI  of  the  Civil  Rights  Act  of  1964  and  must 


enter  into  an  agreement  with  the  Secretary  under  sec- 
tion 1866  of  the  Social  Security  Act  (see  Subpart  F 
of  this  Part  405 ) .  The  provisions  of  this  Subpart  0 
do  not  govern  in  any  respect  the  adjudication  of  issues 
related  to  the  compliance  of  an  institution  or  agency 
with  Title  VI  of  the  Civil  Rights  Act  of  1964,  or  the 
implementing  regulation  (45  C.F.R.  Part  80)  issued 
by  the  Secretary  of  Health,  Education,  and  Welfare. 

§  405.1502     Initial  determinations. 

The  Administration  will  make  findings,  setting 
forth  the  pertinent  facts  and  conclusions,  and  an  initial 
determination  with  respect  to: 

( a )  Whether  an  institution,  facility  or  agency  is 
a  provider  of  services  within  the  meaning  of  title 
XVIII  of  the  Social  Security  Act  and  the  provisions  set 
forth  in  Subpart  J,  Subpart  K,  or  Subpart  L  of  this 
part,  as  appropriate,  if  the  institution,  facility  or 
agency  has  filed  a  written  request  for  such  a  determi- 
nation; 

(b)  (1)  Whether  an  independent  laboratory 
meets  the  conditions  for  coverage  of  its  services  (see 
Subpart  M  of  this  Part  405),  if  the  laboratory  has 
filed  a  written  request  for  such  a  determination;  or 

(2)  Whether  an  independent  laboratory  continues 
to  meet  the  conditions  for  coverage  of  its  services 
following  such  visit,  resurvey,  and/or  certification  by 
a  State  agency  as  is  provided  in  §  405.1306  or  §  405. 
1307  of  this  part,  as  appropriate;  and 

(c)  The  termination  by  the  Secretary  of  an 
agreement  with  a  provider  of  services,  because  the 
provider  no  longer  meets  the  appropriate  conditions 
of  participation  necessary  to  qualify  as  a  provider,  or 
for  any  other  cause  for  termination  by  the  Secretary 
described  in  the  provisions  of  §  405.614. 

§  405.1503    Notice  of  initial  determination. 

Written  notice  of  an  initial  determination  (see 
§  405.1502)  with  respect  to  whether  an  institution, 
facility  or  agency  is  or  is  not  a  provider;  or  with 
respect  to  the  termination  of  an  agreement;  or  with 
respect  to  whether  an  independent  laboratory  meets 
the  conditions  for  coverage  of  its  services  (see  Sub- 
part M  of  this  Part  405)  will  be  mailed  to  the  institu- 
tion, agency,  or  laboratory  concerned  and  will  include 
the  basis  or  reasons  for  the  determination,  and  infor- 
mation concerning  the  appeal  rights  of  the  institution, 
facility,  agency,  or  laboratory  (see  §§  405.1510  and 
405.1530). 

§  405.1504    Effect  of  initial  determination. 

The  initial  determination  shall  be  final  and  bind- 
ing upon  the  parties  to  the  determination  unless  it  is 
revised  (see  §  405.1519),  or  unless,  in  the  case  of  a 
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determination  described  in  §  405.1502  (a  I  or  (bill), 
it  is  reconsidered  in  accordance  with  S  405.1514  or. 
in  the  case  of  a  determination  described  in  S  405.1502 
(b)(2)  or  (c).  a  request  for  a  hearing  is  filed  and  a 
decision  rendered. 

§  405.1505     Administrative  actions  which  are 
not  initial  determinations. 

Administrative  actions  which  shall  not  be  con- 
sidered initial  determinations  under  any  provision  of 
the  regulations  in  this  Subpart  0  include,  but  are  not 
limited  to.  the  following: 

(a)  The  finding,  in  accordance  with  the  provi- 
sions set  forth  in  §  405.1005.  §  405.1105.  §  405.- 
1205.  or  §  405.1305,  as  appropriate,  that  an  insti- 
tution, facility  or  agency  determined  to  be  a  provider 
has  deficiencies  with  respect  to  one  or  more  conditions 
of  participation,  or  that  an  independent  laboratory, 
determined  to  be  in  substantial  compliance  with  the 
conditions,  has  deficiencies  with  respect  to  one  or  more 
conditions  for  coverage  of  services  of  independent 
laboratories. 

(b)  The  finding  that  an  institution,  facility  or 
agency  does  not  meet  the  conditions  for  participation 
as  set  out  in  Subpart  J.  Subpart  K.  or  Subpart  L  of 
this  part,  as  appropriate,  but  only  where  such  institu- 
tion or  agency  is  nevertheless  approved  as  a  provider 
of  services  on  the  basis  of  a  special  access  certification 
(see  §  S  405.1010,  405.1110.  and  405.1209). 

(c)  The  finding  that  the  services  of  a  laboratorv 
are  covered  under  the  health  insurance  program  be- 
cause the  laboratory  is  not  independent  of  a  hospital 
for  purposes  of  section  1861  (s)  (10)  &  (11)  of  the 
Act  and  the  laboratory  meets  the  health  and  safety 
standards  prescribed  for  such  laboratories. 

(d)  The  finding  that  laboratory  services  are 
physician's  services  for  the  reason  that  the  laboratory 
is  being  maintained  primarily  for  the  physician's 
patients,  and  such  physician's  services  are  covered 
under  the  supplementary  medical  insurance  program 
(see  §.§  405.231  and  405.1301(b)  ). 

(e)  The  refusal  by  the  Secretary  to  accept  for 
filing  an  agreement  submitted  by  an  institution,  facility 
or  agency  under  the  terms  of  section  1866  of  the 
Social  Security  Act  where  such  institution  or  agency 
is  not  in  compliance  with  the  provisions  of  Title  VI 
of  the  Civil  Rights  Act  of  1964. 

§  405.1510     Reconsideration;  right  to  recon- 
sideration. 

Any  institution,  facility  or  agency,  which  is  dis- 
satisfied with  an  initial  determination  (see  $  405.1502) 
that  it  does  not  qualify  as  a  provider  of  services  or  any 


independent  laboratory  which  is  dissatisfied  with  an 
initial  determination  that  its  services  do  not  meet 
the  conditions  for  coverage  (see  Subpart  M  of  this 
Part  405 )  as  appropriate,  may  request  that  the  Admin- 
istration reconsider  the  determination.  The  Adminis- 
tration will  reconsider  an  initial  determination  if  a 
written  request  for  reconsideration  is  filed  bv  the 
institution,  facility,  agency,  or  laboratorv  concerned,  as 
provided  in  S  405.1511. 

S  405.1511     Time  and  place  of  filing  request 
for  reconsideration. 

(a  I  A  request  for  reconsideration  must  be  in 
writing  I  see  >:  405.1512)  and  should  state  the  issues 
or  findings  of  fact  with  which  the  institution,  facility, 
agency,  or  laboratory,  as  appropriate  disagrees  and 
the  reasons  for  disagreement. 

I  b  I  The  request  for  reconsideration  must  be  filed 
within  6  months  after  the  date  of  the  mailing  of  the 
notice  of  the  initial  determination  unless  the  time 
for  filing  is  extended  as  provided  in  >i  405.1518.  The 
request  is  to  be  filed  at  an  office  of  the  Social  Security 
Administration  or  with  an  employee  of  the  Adminis- 
tration authorized  to  accept  such  requests  at  a  place 
other  than  such  office.  A  request  for  reconsideration 
which  has  been  timely  filed  with  the  State  agency  that 
performed  the  survey  and  certification  function  will 
be  considered  to  have  been  filed  with  the  Social 
Security  Administration. 

>;  405.1512     Proper  party  for  filing  request  for 
reconsideration. 

The  legal  representative  or  other  authorized  official 
of  the  institution,  agency,  or  laboratorv  which  was  a 
party  to  an  initial  determination  shall  file  the  request 
for  reconsideration  of  such  determination  ( see  ^  ^ 
405.1510  and  405.1511 1. 

>!  405.1513     Withdrawal  of  request  for  recon- 
sideration. 

A  request  for  reconsideration  may  be  withdrawn 
prior  to  the  mailing  of  notice  of  the  reconsidered 
determination  I  see  S  405.1516)  if  a  w  ritten  request  for 
withdrawal  is  filed  with  the  Administration  bv  the 
institution,  facility,  agency,  or  laboratory  which  filed 
the  request  for  reconsideration  and  the  Administration 
approves  the  request. 

§  405.1514     Reconsidered  determination. 

When  a  request  for  reconsideration  has  been  filed 
as  provided  in  S  405.1511,  the  Administration  shall 
reconsider  the  initial  determination  in  question  and  the 
findings  on  which  it  was  based.  The  Administration 
shall  make  a  reconsidered  determination  affirming  or 
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revising,  in  whole  or  in  part,  the  findings  and  deter- 
mination in  question  (see  >;  405.1515). 

S  405.1515    Submission  of  evidence. 

The  Administration  will  receive  in  evidence  any 
documents  or  written  statements  which  are  relevant 
and  material  to  the  matters  at  issue  and  which  are 
submitted  within  a  reasonable  time  after  the  filing  of 
a  request  for  reconsideration.  The  reconsidered  deter- 
mination will  be  based  on  the  evidence  considered  in 
making  the  initial  determination  and  whatever  other 
written  evidence  may  be  submitted  prior  to  the  time 
of  the  reconsidered  determination,  taking  into  account 
facts  relating  to  the  status  of  the  institution,  facility, 
agency,  or  laboratory,  as  of  a  date  subsequent  to  the 
initial  determination. 

$  405.1516     Notice   of  reconsidered  determi- 
nation. 

Written  notice  of  a  reconsidered  determination 
(see  S  405.1514)  will  be  mailed  to  the  institution, 
facility,  agency,  or  laboratory  concerned.  The  notice 
of  the  reconsidered  determination  will  contain  findings 
on  conditions  with  respect  to  which  the  institution, 
facility,  agency,  or  laboratory  fails  to  meet  the  require- 
ments of  the  law  and  regulations,  if  such  be  the  case, 
and  a  statement  of  the  reasons  for  the  determination, 
and  will  inform  the  institution,  facility,  agency,  or 
laboratory  of  its  right  to  a  hearing  (see  £  405.1530). 

>;  405.1517     Effect   of   reconsidered  determi- 
nation. 

The  reconsidered  determination  shall  be  final  and 
binding  upon  the  parties  to  the  determination  unless 
it  is  revised  in  accordance  with  >!  405.1519  or  a 
hearing  is  requested  in  accordance  with  ^  405.1530 
and  a  decision  rendered. 

S  405.1518     Extension  of  time  to  request  re- 
consideration. 

If  a  party  to  an  initial  determination  desires  to 
file  a  request  for  reconsideration  after  the  time 
for  filing  has  passed  (see  S  405.1511(b)  ).  such  partv 
may  file  a  petition  with  the  Administration  for  an 
extension  of  the  time.  The  petition  shall  be  in  writing 
and  shall  state  the  reasons  why  the  request  for  recon- 
sideration was  not  filed  within  the  required  time.  For 
good  cause  shown,  the  Administration  may  extend 
the  time  for  filing  a  request  for  reconsideration. 

S  405.1519     Revision  of  initial  or  reconsidered 
determination. 

Except  in  the  case  of  a  determination  that  an 
institution,  facility  or  agency  qualifies  as  a  provider  of 


services,  an  initial  or  reconsidered  determination  which 
is  otherwise  final  under  S  405.1504  or  §  405.1517 
may  be  reopened  by  the  Administration  upon  its  own 
motion  within  12  months  after  the  date  of  the  notice 
of  the  initial  determination  (see  §  405.1503).  Notice 
of  the  reopening  of  a  determination  and  any  revision 
thereof  shall  be  given  to  the  institution,  facility,  agency, 
or  laboratory  which  was  a  party  to  the  determination 
(see  5  405.1520). 

S  405.1520    Notice  of  revision. 

Written  notice  of  the  revision  of  an  initial  or 
reconsidered  determination  (see  §  405.1519)  will  be 
mailed  to  the  institution,  facility,  agency,  or  laboratory 
which  was  a  party  to  the  determination.  The  notice  of 
revision  will  state  the  basis  or  reasons  for  the  revised 
determination  and,  if  the  determination  be  that  an 
independent  laboratory  does  not  meet  the  conditions 
for  coverage  of  its  services  (see  Subpart  M  of  this 
Part  405 ) .  will  contain  findings  on  conditions  with 
respect  to  which  the  laboratory  fails  to  meet  the  re- 
quirements of  the  law  and  regulations  and  will  inform 
the  laboratory  of  its  right  to  a  hearing  as  provided  in 
S  405.1530. 

^  405.1521     Effect  of  revised  determination. 

The  revision  of  an  initial  or  reconsidered  deter- 
mination (see  S  405.15191  shall  be  final  and  binding 
upon  the  parties  to  the  determination  unless  a  request 
for  a  hearing  is  filed  and  a  decision  rendered. 

405.1530     Hearing;  right  to  hearing. 

After  an  initial  and  reconsidered  determination 
that  it  does  not  qualify  as  a  provider  of  services  or  an 
independent  laboratory  (see  S  405.1502  la)  and  (b) 
(1)  and  405.1514):  or  after  an  initial  determination 
described  in  §  405.1502  (b)(2l  and  (c):  or  after  a 
revised  determination  described  in  §  405.1519.  an 
institution,  facility,  agency,  or  laboratory  shall  be 
entitled  to  a  hearing  with  respect  to  such  determination, 
if  the  representative  of  the  institution,  facility,  agency, 
or  laboratory  files  a  written  request  for  a  hearing  as 
provided  in  £  405.1531. 

>!  405.1531     Filing  a  request  for  a  hearing; 
time  and  manner  of  filing. 

( a  I  The  request  for  a  hearing  shall  be  made  in 
writing,  signed  by  a  proper  official  of  the  institution, 
facility,  agency,  or  laboratory  concerned  and  filed  at 
an  office  of  the  Administration,  or  with  a  hearing  ex- 
aminer or  the  Appeals  Council  of  the  Bureau  of  Hear- 
ings and  Appeals.  The  request  must  be  filed  within  6 
months  after  the  date  on  which  written  notice  of 
an  initial  determination  provided  for  in  §  405.1502 
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(b)  (2)  or  (c),  or  a  reconsidered  or  revised  deter- 
mination is  mailed  to  the  institution,  facility,  agency, 
or  laboratory  (see  §  §  405.1503,  405.1516,  and  405.- 
1520),  except  where  the  time  is  extended  for  "good 
cause"  (see  §  405.1569). 

(b)  The  request  for  a  hearing  shall  contain  a 
statement  as  to  the  specific  issues  or  findings  of  fact 
and  conclusions  of  law  in  the  preceding  determination 
with  which  the  institution,  facility,  agency,  or  labora- 
tory disagrees,  and  the  basis  for  its  contention  that  the 
specific  issues  and/or  findings  and  conclusions  were 
incorrect. 

(c)  The  legal  representative  or  any  other  author- 
ized official  of  the  institution,  facility,  agency,  or  lab- 
oratory shall  be  a  proper  person  to  file  the  request 
for  hearing. 

§  405.1532     Parties  to  the  hearing. 

The  parties  to  the  hearing  shall  be  the  institution, 
facility,  agency,  or  laboratory  which  was  a  party  to 
the  prior  determination  (see  §  §  405.1502  (b)  (2)  and 

(c)  ,  405.1514,  and  405.1519)  and  the  Bureau  of  Health 
Insurance.  The  Bureau  of  Health  Insurance  shall  be 
represented  at  the  hearing  (see  §  405.1543  ) . 

§  405.1533    Hearing  examiner. 

The  hearing  provided  for  in  this  Subpart  O  shall 
be  conducted  by  a  hearing  examiner  designated  by  the 
Director,  Bureau  of  Hearings  and  Appeals,  or  his 
delegate.  In  an  appropriate  case,  the  Director  or  his 
delegate  may  substitute  another  hearing  examiner  or 
designate,  initially  or  by  substitution,  a  member  or 
members  of  the  Appeals  Council  to  conduct  the  hear- 
ing. The  conduct  of  hearings  shall  be  governed  by  this 
subpart. 

§  405.1534    Disqualification  of  hearing  exami- 
ner. 

No  hearing  examiner  shall  conduct  a  hearing  in  a 
case  in  which  he  is  prejudiced  or  partial  with  respect 
to  the  institution,  facility,  agency,  or  laboratory,  or 
where  he  has  any  interest  in  the  matter  pending  for 
decision  before  him.  Notice  of  any  objection  which  a 
party  to  the  hearing  may  have  to  the  hearing  examiner 
who  will  conduct  the  hearing  shall  be  made  at  the 
earliest  opportunity.  The  hearing  examiner  shall  con- 
sider the  objection (s)  and  shall,  in  his  discretion, 
either  proceed  with  the  hearing  or  withdraw.  If  the 
hearing  examiner  withdraws,  another  hearing  examiner 
shall  be  designated  (see  §  405.1533)  to  conduct  the 
hearing.  If  the  hearing  examiner  does  not  withdraw, 
the  objecting  party  may,  after  the  hearing,  present  his 
objections  to  the  Appeals  Council  as  reasons  why  he 
believes  the  hearing  examiner's  decision  should  be 


revised  or  a  new  hearing  held  before  another  hear- 
ing examiner. 

§  405.1535     Prehearing  conference. 

At  any  time  after  a  request  for  a  hearing  has  been 
received,  but  prior  to  the  time  of  the  hearing  (see 
§§  405.1540  and  405.1541)  the  hearing  examiner 
may,  in  his  discretion,  call  a  prehearing  conference  for 
the  purpose  of  delineating  the  issues  in  controversy, 
identifying  the  evidence  and  witnesses  to  be  presented 
at  the  hearing,  and  obtaining  stipulations  accordingly. 
On  the  request  of  either  party  or  on  his  own  motion, 
the  hearing  examiner  may  adjourn  the  prehearing 
conference  and  reconvene  at  a  later  date. 

§  405.1536     Time  and  place  of  prehearing  con- 
ference. 

The  hearing  examiner  shall  fix  a  time  and  place 
for  the  prehearing  conference,  written  notice  of  which 
shall  be  mailed  to  the  parties  not  less  than  10  days 
prior  to  the  conference  date.  The  notice  shall  inform 
the  parties  of  the  purpose  of  the  prehearing  conference 
and  the  issues  sought  to  be  resolved,  stipulated  to,  or 
excluded.  If  a  party  has  information  which  will  involve 
additional  issues  for  consideration  at  the  prehearing 
conference,  other  than  those  set  forth  in  the  notice  of 
determination  (see  §  §  405.1503,  405.1516,  and  405.- 
1520 )  and  the  institution's,  facility's,  agency's,  or 
laboratory's  request  for  hearing,  timely  notice  should 
be  given  to  the  hearing  examiner  and  the  other  parly 
of  such  information.  The  hearing  examiner  may  also 
raise  any  additional  issues  by  including  them  in  his 
notice  of  the  prehearing  conferences  or  during  the  con- 
ference. 

§  405.1537     Conduct    of   prehearing  confer- 
ence. 

The  prehearing  conference  shall  be  open  to  the 
representatives  of  the  institution,  facility,  agency,  or 
laboratory  and  the  representatives  of  the  Bureau  of 
Health  Insurance,  to  their  technical  advisors,  and  to 
such  other  persons  as  the  hearing  examiner  deems 
necessary  or  proper.  The  hearing  examiner  may  accept 
the  agreement  of  the  parties  as  to  those  facts  which  are 
not  in  controversy  and  as  to  questions  which  have 
been  resolved  favorably  to  the  institution,  facility, 
agency,  or  laboratory  subsequent  to  the  determination 
in  dispute.  The  hearing  examiner  may  accept  the 
agreement  of  the  parties  as  to  the  remaining  issues 
to  be  resolved.  The  parties  may  be  requested  to  indi- 
cate what  witnesses  will  be  present  to  testify  at  the 
hearing,  the  qualifications  of  such  witnesses,  and  the 
nature  of  other  evidence  to  be  submitted. 
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§  405.1538     Record  of  prehearing  conference. 

A  record  shall  be  made  of  all  agreements  and 
stipulations  entered  into  at  the  prehearing  conference. 
The  record  will  be  transcribed  on  the  request  of  either 
party  or  the  hearing  examiner.  The  hearing  examiner 
shall  issue  an  order  setting  forth  the  results  of  the 
prehearing  conference  and  including  the  agreements 
made  by  the  parties  as  to  facts  not  in  controversy,  the 
matters  to  be  considered  at  the  hearing  and  the  issues 
to  be  resolved.  Copies  of  the  order  shall  be  sent  to 
all  parties.  The  parties  shall  be  granted  10  days  in 
which  to  file  their  objections  to  the  order,  following 
which  the  hearing  examiner  shall  settle  the  order. 

§  405.1539     Effect  of  prehearing  conference. 

The  agreements  entered  into  at  the  prehearing 
conference  as  to  issues  in  controversy,  facts  stipulated 
to  and  evidence  to  be  presented  at  the  hearing  shall 
be  binding  on  all  parties  unless,  in  the  discretion  of 
the  hearing  examiner,  facts  are  presented  which  would 
make  the  agreement  unreasonable  or  inequitable. 

§  405.1540     Time  and  place  of  hearing. 

The  hearing  examiner  shall  fix  a  time  and  place 
for  the  hearing,  written  notice  of  which  shall  be  mailed 
to  the  parties  to  the  hearing  not  less  than  10  days 
prior  to  the  scheduled  date  of  hearing.  The  notice 
shall  inform  the  parties  of  the  general  and  specific 
issues  to  be  resolved  at  the  hearing. 

§  405.1541     Change  of  time  and  place  for 
hearing. 

The  hearing  examiner  may  change  the  time  and 
place  for  the  hearing  (see  §  405.1540)  either  on  his 
own  motion  or  at  the  request  of  a  party  for  good  cause 
shown.  The  hearing  examiner  may  adjourn  or  postpone 
the  hearing,  or  he  may  reopen  the  hearing  for  the 
receipt  of  additional  evidence  at  any  time  prior  to 
the  mailing  of  notice  of  the  decision  in  the  case  (see 
§  405.1557).  Reasonable  notice  shall  be  given  to  the 
parties  of  any  change  in  the  time  or  place  of  hearing 
or  of  an  adjournment  or  of  a  reopening  of  the  hearing. 

§  405.1542     Hearing  on  new  issues. 

( a )  On  the  application  of  either  party,  or  on  his 
own  motion,  the  hearing  examiner  may  give  notice  at 
any  time  after  a  request  for  hearing  has  been  filed 
(see  §  405.1531),  but  prior  to  the  closing  of  the  re- 
cord, that  he  will  consider  any  specific  new  issue 
which  may  affect  the  rights  of  the  institution,  facility, 
agency,  or  laboratory,  even  though  the  Administration 
has  not  made  an  initial  and  reconsidered  determination 
with  respect  to  the  issue  and  even  though  the  issue 


arose  after  the  request  for  hearing  or  prehearing 
conference:  Except  that,  in  the  case  of  an  initial 
determination  described  in  §  405.1502  (b)  (2)  or  (c), 
the  hearing  examiner  shall  not  consider  any  issue 
which  arose  on  or  after  (1)  the  effective  date  of 
the  termination  of  an  institution's,  facility's  or  agency's 
agreement  with  the  Secretary  or  (2)  the  date  on  which 
a  laboratory  is  determined  to  no  longer  qualify  as  an 
independent  laboratory.  Notice  of  the  time  and  place 
of  the  hearing  on  any  new  issue  shall,  unless  waived 
(see  §  405.1550),  be  given  to  the  parties  within  the 
time  and  manner  prescribed  in  §  405.1540.  Upon 
giving  of  such  notice,  the  hearing  examiner  shall, 
except  as  otherwise  provided,  proceed  to  hearing  on 
such  new  issues  in  the  same  manner  as  he  would  on 
an  issue  in  which  an  initial  and  reconsidered  deter- 
mination had  been  made  by  the  Administration  and 
a  hearing  request  with  respect  thereto  had  been  filed. 

(b)  On  the  application  of  either  party,  or  on  his 
own  motion,  in  lieu  of  considering  any  new  issue  in 
the  manner  described  in  the  preceding  paragraph,  the 
hearing  examiner  may  remand  the  case  to  the  Bureau 
of  Health  Insurance  for  consideration  of  the  new 
issue  and,  where  appropriate,  a  determination.  Where 
necessary  the  hearing  examiner  may  direct  that  the 
case  be  returned  to  him  for  further  proceedings.  See 
also  §  405.1560. 

§  405.1543    Joint  hearings. 

When  two  or  more  institutions,  facilities,  agencies, 
or  laboratories  have  requested  hearings  and  the  same 
or  substantially  similar  matters  are  in  issue,  the  hear- 
ing examiner  may,  if  all  parties  agree,  fix  the  same 
times  and  places  for  each  prehearing  conference  or 
hearing  and  conduct  all  such  proceedings  jointly. 
Where  joint  hearings  are  held,  a  single  record  of  the 
proceedings  shall  be  made  and  a  separate  decision 
issued  for  each  institution,  facility,  agency,  or  labora- 
tory. 

§  405.1544  Subpoenas. 

When  reasonably  necessary  for  the  full  presenta- 
tion of  a  case,  the  hearing  examiner  may  upon  his 
own  motion,  or  upon  the  request  of  a  party  to  the 
hearing,  issue  subopenas  for  the  attendance  and 
testimony  of  witnesses  and  for  the  production  of  books, 
records,  correspondence,  papers,  or  other  documents 
which  are  relevant  and  material  to  any  matter  in 
issue  at  the  hearing.  A  party  which  desires  the  issu- 
ance of  a  subpoena  shall,  not  less  than  5  days  prior  to 
the  time  fixed  for  a  hearing,  file  with  the  hearing 
examiner  a  written  request  therefor,  designating  the 
witnesses  or  documents  to  be  produced,  and  describing 
the  address  and  location  thereof  with  sufficient  parti- 
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cularity  to  permit  such  witnesses  or  documents  to  be 
found.  The  request  for  a  subpoena  shall  state  the 
pertinent  facts  which  the  party  expects  to  establish  by 
such  witnesses  or  documents  and  whether  such  facts 
could  be  established  by  other  evidence  without  the  use 
of  a  subpoena.  A  subpoena  issued  under  the  provisions 
of  this  section  shall  be  issued  in  the  name  of  the 
Secretary  of  Health,  Education,  and  Welfare.  The 
Social  Security  Administration  shall  pay  the  cost  of 
the  issuance  and  the  fees  and  the  mileage  of  any 
witnesses  so  subpoenaed,  as  provided  in  section  205 
(d)  of  the  Act. 

§  405.1545     Conduct  of  the  hearing. 

The  hearing  shall  be  open  to  the  representatives 
of  the  institution,  facility,  agency  or  laboratory  and 
the  representatives  of  the  Bureau  of  Health  Insurance, 
their  technical  advisors,  and  to  such  other  persons  as 
the  hearing  examiner  deems  necessary  or  proper.  The 
hearing  examiner  shall  inquire  fully  into  all  of  the 
matters  at  issue  (see  §  405.1542)  and  shall  receive 
in  evidence  the  testimony  of  witnesses  and  any  docu- 
ments which  are  relevant  and  material  to  such  matters. 
If  the  hearing  examiner  believes  that  there  is  relevant 
and  material  evidence  available  which  has  not  been 
presented  at  the  hearing,  the  hearing  examiner  may 
at  any  time  prior  to  the  mailing  of  notice  of  the 
decision,  reopen  the  hearing  for  the  receipt  of  such 
evidence.  The  order  in  which  the  evidence  and  the 
allegations  shall  be  presented  and  the  conduct  of  the 
hearing  shall  be  at  the  discretion  of  the  hearing 
examiner. 

§  405.1546  Evidence. 

Evidence  may  be  received  at  the  hearing  even 
though  inadmissible  under  the  rules  of  evidence  ap- 
plicable to  court  procedure.  The  hearing  examiner  shall 
rule  on  the  admissibility  of  evidence. 

§  405.1547  Witnesses. 

Witnesses  at  the  hearing  shall  testify  under  oath 
or  affirmation.  The  representative  of  each  party  shall 
be  permitted  to  examine  his  own  witnesses  subject  to 
interrogation  by  the  representative  of  the  other  party. 
The  hearing  examiner  may  ask  such  questions  as  he 
deems  necessary.  He  shall  rule  upon  any  objection 
made  by  either  party  as  to  the  propriety  of  any 
question. 

§  405.1548     Oral  and  written  summation. 

The  parties  to  a  hearing  shall  be  allowed  a  rea- 
sonable time  for  the  presentation  of  an  oral  summa- 
tion and  for  the  filing  of  briefs  or  other  written  state- 
ments of  proposed  findings  of  fact  and  conclusions 


of  law.  Copies  of  any  briefs  or  other  written  statements 
shall  be  sent  in  accordance  with  §  405.1595. 

>i  405.1549     Record  of  hearing. 

A  complete  record  of  the  proceedings  at  the  hear- 
ing shall  be  made  and  transcribed  in  all  cases. 

§  405.1550  Waiver  of  right  to  appear  and  pre- 
sent evidence. 

If  the  institution,  agency,  or  laboratory  waives 
its  right  to  appear  before  the  hearing  examiner  and 
present  testimony,  it  shall  not  be  necessary  for  the 
hearing  examiner  to  give  notice  of  and  conduct  an  oral 
hearing.  A  waiver  of  this  right  shall  be  made  in 
writing  and  filed  with  the  hearing  examiner.  A  waiver 
may  be  withdrawn  by  an  institution,  facility,  agency,  or 
laboratory,  for  good  cause  shown,  at  any  time  prior 
to  the  mailing  of  notice  of  the  decision  in  the  case. 
Even  though  an  institution,  facility,  agency,  or  labora- 
tory has  filed  a  waiver  of  a  hearing  before  a  hearing 
examiner,  the  hearing  examiner  may,  nevertheless,  give 
notice  of  a  time  and  place  and  conduct  a  hearing  if  he 
believes  that  testimony  of  the  representatives  of  the 
institution,  facility,  agency,  or  laboratory  or  other 
persons  is  needed  to  clarify  the  facts  in  issue,  or  on  a 
showing  of  good  cause  by  the  Bureau  of  Health 
Insurance  of  the  need  to  present  oral  evidence.  When 
such  a  waiver  has  been  filed  and  no  testimony  received, 
the  hearing  examiner  shall  make  a  record  of  the  rele- 
vant written  evidence,  including  applications,  written 
statements,  certificates,  affidavits,  reports,  and  other 
documents  which  were  considered  in  connection  with 
the  initial,  reconsidered,  or  revised  determination  (see 
§  §  405.1502,  405.1514,  and  405.1519),  and  whatever 
additional  relevant  and  material  evidence  was  sub- 
mitted by  the  parties  for  consideration  by  the  hearing 
examiner.  Any  additional  evidence  submitted  by  either 
party  shall  be  furnished  to  the  other  party  and  that 
party  shall  be  given  a  reasonable  opportunity  to 
submit  further  evidence  in  rebuttal.  The  parties  may 
submit  briefs  or  other  written  statements  of  evidence 
and/or  proposed  findings  of  fact  or  conclusions  of 
law,  copies  of  which  shall  be  sent  in  accordance  with 
§  405.1595.  After  the  hearing  examiner  sets  the  case 
for  oral  hearing  and  gives  notice  of  the  time  and  place 
set  for  the  hearing,  the  request  for  hearing  shall  be 
dismissed  in  accordance  with  §  405.1552  where  the 
institution,  facility,  agency,  or  laboratory  fails  to 
appear  without  good  cause. 

§  405.1551  Dismissal  of  request  for  hearing; 
by  application  of  an  institution,  agency,  or 
laboratory. 

The  hearing  examiner,  at  any  time  prior  to  the 
mailing  of  notice  of  the  decision  (see  §  405.1557), 
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may  dismiss  a  hearing  request  where  a  party  withdraws 
its  request  for  a  hearing  or  where  the  institution, 
facility,  agency,  or  laboratory  asks  that  its  request  be 
dismissed.  An  institution,  facility,  agency,  or  labora- 
tory may  request  a  dismissal  by  filing  a  written  notice 
with  the  hearing  examiner. 

S  405.1552     Dismissal  by  abandonment. 

The  hearing  examiner  may  dismiss  a  request  for 
hearing  upon  its  abandonment  by  the  institution, 
facility,  agency,  or  laboratory  on  whose  behalf  it  was 
filed.  An  institution,  facility,  agency,  or  laboratory  may 
be  deemed  to  have  abandoned  a  request  for  hearing 
if  the  representative  or  proper  official  does  not  appear 
at  the  prehearing  conference  or  hearing  and  prior  to 
that  time  has  not  shown  good  cause  as  to  why  he  could 
not  appear:  or.  within  10  days  after  the  mailing  of  a 
notice  to  the  representative  by  the  hearing  examiner 
to  show  cause,  did  not  show  good  cause  for  failing 
to  appear  or  to  notify  the  hearing  examiner  prior  to 
the  time  for  the  prehearing  conference  or  hearing  that 
he  could  not  appear. 

>;  405.1553     Dismissal  for  cause. 

On  his  own  motion,  or  on  the  motion  of  a  party 
to  the  hearing,  the  hearing  examiner  may  dismiss  a 
hearing  request  either  entirely  or  as  to  any  stated  issue, 
under  any  of  the  following  circumstances: 

(  a  )  Res  judicata.  Where  there  has  been  a  previous 
determination  or  decision  by  the  Secretary  with  re- 
spect to  the  rights  of  the  same  institution,  facility, 
agency,  or  laboratory  on  the  same  facts  and  law 
pertinent  to  the  same  issue  or  issues  which  has  become 
final  either  by  judicial  affirmance  or,  without  judicial 
consideration,  upon  failure  of  the  institution,  facility, 
agency,  or  laboratory  timely  to  request  reconsideration, 
hearing,  or  review,  or  to  commence  a  civil  action  with 
respect  to  such  determination  or  decision. 

( b )  No  right  to  hearing.  Where  the  party  request- 
ing a  hearing  is  not  a  proper  party  (see  §  405.1531 
( c )  )  or  does  not  otherwise  have  a  right  to  a  hearing. 

(c)  Hearing  request  not  timely  filed.  Where  an 
institution,  facility,  agency,  or  laboratory  has  failed 
to  file  a  hearing  request  timely  and  the  time  for  filing 
such  request  has  not  been  extended. 

§  405.1554    Notice  of  dismissal  and  right  to 
request  review  thereof. 

Notice  of  the  hearing  examiner's  dismissal  action 
shall  be  mailed  to  the  parties.  Such  notice  shall  advise 
the  institution,  facility,  agency,  or  laboratory  of  its 
right  to  request  review  by  the  Appeals  Council  as 
provided  in  §  §  405.1561  and  405.1562. 


§  405.1555     Effect  of  dismissal. 

The  dismissal  of  a  request  for  hearing  shall  be 
final  and  binding  unless  vacated  (see  $  405.1556). 

S  405.1556     Vacation  of  dismissal  of  request 
for  hearing. 

On  the  request  of  a  party  filed  within  60  days  of 
the  date  of  the  mailing  of  the  notice  of  dismissal,  a 
hearing  examiner  or  the  Appeals  Council  may,  for 
good  cause  shown,  vacate  any  dismissal  of  a  request 
for  hearing. 

§  405.1557     Hearing  examiner's  decision. 

As  soon  as  practical  after  the  close  of  the  hearing, 
the  hearing  examiner  shall  issue  a  decision  in  the  case. 
The  decision  shall  be  based  upon  the  evidence  of  rec- 
ord. The  decision  shall  be  made  in  writing  and  con- 
tain separate  numbered  findings  of  fact  and  conclusions 
of  law.  A  copy  of  the  decision  shall  be  mailed  to  the 
parties. 

S  405.1558    Effect  of  hearing  examiner's  deci- 
sion. 

The  hearing  examiner's  decision  shall  be  final 
and  binding  unless  reviewed  by  the  Appeals  Council 
or  unless  it  is  revised  in  accordance  with  §  405.1570. 

S  405.1559     Removal  of  hearing  to  the  Appeals 
Council. 

The  Appeals  Council  on  its  own  motion  may,  prior 
to  receipt  of  oral  testimony  before  a  hearing  examiner, 
remove  to  itself  any  pending  request  for  a  hearing.  Any 
hearing  on  any  matter  so  removed  to  the  Appeals 
Council  shall  be  conducted  in  accordance  with  the  re- 
quirements of  this  subpart  governing  a  hearing  before 
a  hearing  examiner.  Notice  of  such  removal  shall  be 
mailed  to  each  party. 

8  405.1560     Remand  by  the  hearing  examiner. 

At  the  request  of  the  Bureau  of  Health  Insurance 
and  with  the  written  or  on  the  record  concurrence  of 
the  other  party  to  the  hearing,  the  hearing  examiner 
may  remand  any  case  properly  before  him  to  the 
Bureau  of  Health  Insurance  for  a  determination 
satisfactory  to  such  other  party.  Such  remand  may 
be  made  at  any  time  after  the  request  for  hearing  and 
before  mailing  of  the  notice  of  decision. 

S  405.1561     Right  to  request  a  review  of  hear- 
ing examiner's  decision  or  dismissal. 

If  the  hearing  examiner  has  issued  a  decision  or 
dismissed  a  request  for  hearing,  either  of  the  parties 
thereto   (see  §  405.1532)   may  request  the  Appeals 
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Council  to  review  the  decision  or  dismissal.  The  hear- 
ing examiner  shall  notify  the  parties  of  their  right  to 
request  review  by  the  Appeals  Council  of  the  decision 
or  dismissal  and  the  manner  of  making  the  request. 

§  405.1562     Time  and  place  of  filing  requests 
for  review. 

(a)  The  request  for  review  shall  be  made  in 
writing  and  filed  with  the  Appeals  Council.  The  request 
shall  be  accompanied  by  whatever  additional  docu- 
ments or  other  evidence  the  requesting  party  desires 
the  Appeals  Council  to  consider  in  its  review  and  must 
be  filed  within  60  days  from  the  date  of  mailing 
notice  of  the  hearing  examiner's  dismissal  or  decision 
except  where  the  time  is  extended  for  good  cause. 

( b )  A  request  for  review  of  a  hearing  examiner's 
decision  shall  contain  a  statement  as  to  the  specific 
issues  or  findings  of  fact  and  conclusions  of  law  in 
the  decision  with  which  the  party  disagrees  and  the 
basis  for  its  contention  that  the  specific  issues  and/or 
findings  or  conclusions  were  incorrect. 

§  405.1563     Action  by  the  Appeals  Council  on 
request  for  review. 

The  review  or  denial  of  review  of  the  hearing 
examiner's  decision  shall  be  conducted  by  a  panel  of  at 
least  two  members  of  the  Appeals  Council  designated 
by  the  Chairman  or  Deputy  Chairman  and  one  person 
from  the  U.S.  Public  Health  Service  designated  by  the 
Surgeon  General,  Public  Health  Service,  Department 
of  Health,  Education,  and  Welfare,  or  his  delegate. 
Except  as  provided  in  §  405.1568,  the  Appeals  Coun- 
cil shall  review  the  hearing  examiner's  decision  or 
dismissal  where  an  institution,  facility,  agency,  or 
laboratory  files  a  request  for  review.  The  Appeals 
Council  may  dismiss,  deny,  or  grant  a  request  for 
review  filed  by  the  Bureau  of  Health  Insurance.  If 
review  is  granted,  the  Appeals  Council  may  either 
modify,  affirm,  or  reverse  the  hearing  examiner's 
decision.  Notice  of  the  action  by  the  Appeals  Council 
shall  be  mailed  to  the  institution,  facility,  agency,  or 
laboratory  and  the  Bureau  of  Health  Insurance. 

§  405.1564    Procedures   before   the  Appeals 
Council  on  review. 

The  parties  shall  be  given,  upon  request,  a  rea- 
sonable opportunity  to  file  briefs  or  other  written 
statements  as  to  fact  and  law  and  to  appear  before  the 
Appeals  Council  for  the  purpose  of  presenting  evidence 
or  oral  arguments.  Copies  of  any  brief  or  other  written 
statements  shall  be  sent  in  accordance  with  §  405.1595. 

§  405.1565    Evidence  admissible  on  review. 

Evidence  in  addition  to  (a)  that  introduced  at  the 
hearing  before  the  hearing  examiner,  or  (b)  docu- 


ments before  the  hearing  examiner  where  such  hearing 
was  waived,  may  not  be  admitted  except  where  it  ap- 
pears to  the  Appeals  Council  that  the  evidence  is 
relevant  and  material  to  an  issue  before  it.  Where  it 
appears  to  the  Appeals  Council  that  additional  rele- 
vant material  is  available,  the  Appeals  Council  shall 
require  the  production  of  such  evidence.  Before  addi- 
tional evidence  is  admitted  into  the  record,  notice  that 
evidence  will  be  received  with  respect  to  certain  issues 
shall  be  mailed  to  the  parties,  and  each  party  shall 
be  given  a  reasonable  opportunity  to  comment  thereon 
and  to  present  other  evidence  which  is  relevant  and 
material  to  the  issues  unless  such  notice  is  waived. 
Where  the  additional  evidence  is  presented  orally  to 
a  member  of  the  Appeals  Council,  a  transcript  shall 
be  made  available  to  any  party  upon  request. 

§  405.1566    Decision  of  the  Appeals  Council 
or  remanding  of  case. 

(a)  When  the  Appeals  Council  reviews  a  hear- 
ing examiner's  decision  or  order  of  dismissal,  or  if 
the  case  has  been  remanded  by  a  court  for  further 
proceedings  by  the  Secretary,  the  Appeals  Council 
may  either  issue  a  decision  or  remand  the  case  to  a 
hearing  examiner  for  a  hearing  and  decision  or  rec- 
ommended decision,  which  decision  may  be  further 
reviewed  as  provided  in  this  Subpart  0. 

(b)  In  a  case  remanded  to  a  hearing  examiner, 
the  hearing  examiner  shall  initiate  such  additional 
proceedings  and  take  such  other  actions  as  directed 
by  the  Appeals  Council  in  its  order  of  remand  and  he 
may  take  any  additional  action  not  inconsistent  with 
the  order  of  remand.  Upon  completion  of  all  action 
called  for  by  the  order  of  remand  and  any  other  action 
initiated  by  the  hearing  examiner,  the  hearing  examiner 
shall  promptly  make  a  decision  (see  §  405.1557)  or, 
as  directed  by  the  Appeals  Council,  certify  the  case 
with  a  recommended  decision  to  the  Appeals  Council 
for  its  decision.  The  parties  shall  have  20  days  from 
the  date  of  the  notice  of  a  recommended  decision  in 
which  to  submit  any  exception,  objection  and  comment 
on  the  findings  of  fact,  conclusions  of  law  and  recom- 
mended decision  of  the  hearing  examiner  to  the  Ap- 
peals Council.  Following  the  expiration  of  the  20  days, 
the  Appeals  Council  will  issue  its  decision  adopting, 
confirming,  modifying,  or  rejecting  the  recommended 
decision  of  the  hearing  examiner. 

(c)  Where  the  case  is  not  remanded  to  a  hearing 
examiner,  the  decision  of  the  Appeals  Council  shall  be 
based  upon  the  evidence  received  into  the  hearing 
record  and  such  further  evidence  as  the  Appeals  Coun- 
cil may  receive.  This  decision  shall  be  made  in  writing 
and  contain  separate  numbered  findings  of  fact  and 
conclusions  of  law.  A  copy  of  the  decision  shall  be 
mailed  to  each  party. 
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£  405.1567    Effect  of  the  Appeals  Council  de- 
cision. 

The  decision  of  the  Appeals  Council  shall  be  final 
and  binding  unless  a  civil  action  (see  §  405.1501(b)  ) 
is  filed  by  the  institution,  facility  or  agency  in  a 
district  court  of  the  United  States  as  authorized  by  sec- 
tion 1869 (c  )  of  the  Act  or  unless  the  decision  is  revised 
in  accordance  with  §  405.1570. 

§  405.1568     Dismissal  by  Appeals  Council. 

The  Appeals  Council  may  dismiss  a  request  for 
review  in  any  of  the  following  circumstances: 

(a)  Upon  request  of  party.  Proceedings  pending 
before  the  Appeals  Council  may  be  discontinued  and 
dismissed  upon  written  application  of  the  party  which 
filed  the  request  for  review. 

( b )  Request  for  review  not  timely  filed.  Request 
for  review  of  a  hearing  examiner's  dismissal  or  deci- 
sion shall  be  dismissed  when  the  party  has  failed  to 
file  a  request  for  review  within  the  time  specified  and 
good  cause  was  not  established  in  accordance  with 
§  405.1569  for  such  failure  to  file. 

(c)  Where  the  hearing  examiner  could  have  dis- 
missed. The  hearing  examiner's  decision  may  be  set 
aside  and  the  request  for  hearing  dismissed  for  any 
reason  for  which  it  could  have  been  dismissed  by  the 
hearing  examiner. 

§405.1569     Extension  of  time  to  request  a  hear- 
ing or  review  or  begin  civil  action. 

Any  institution,  facility,  agency,  or  laboratory 
which  is  a  party  to  an  initial  determination  described 
in  §  405.1502  (b)(2l  or  (c);  or  to  a  reconsidered 
determination  that  it  does  not  qualify  as  a  provider  of 
services  or  an  independent  laboratory;  or  to  a  revised 
determination  described  in  §  405.1519;  or  which  is  a 
party  to  a  decision  of  a  hearing  examiner  may  request 
an  extension  of  time  for  filing  a  request  for  hearing 
or  review,  as  the  case  may  be,  although  the  time 
for  filing  the  request  has  passed.  If  an  extension  of 
time  for  filing  a  request  for  hearing  before  a  hearing 
examiner  is  sought,  the  request  may  be  filed  with  the 
hearing  examiner.  In  any  other  case,  the  request  shall 
be  filed  with  the  Appeals  Council.  The  request  shall 
be  in  writing  and  shall  state  the  reasons  why  the 
request  was  not  filed  within  the  required  time.  An 
institution,  facility,  or  agency  which  is  a  party  to  a 
decision  of  the  Appeals  Council,  may  ask  the  Appeals 
Council  for  an  extension  of  time  for  commencing 
civil  action  in  a  district  court  within  60  days  from 
the  date  of  the  notice  of  the  Appeals  Council  action  and 
shall  state  the  reasons  an  extension  is  required.  For 
good  cause  shown,  the  hearing  examiner  may  extend 
the  time  for  filing  a  request  for  hearing  or  the  Appeals 


Council  may  extend  the  time  for  filing  a  request  for 
review  or  civil  action. 

§  405.1570     Reopening  decisions  of  a  hearing 
examiner  or  the  Appeals  Council. 

A  decision  of  a  hearing  examiner  or  of  the  Appeals 
Council  which  is  otherwise  final  under  §  405.1558  or 
S  405.1567  may  be  reopened  within  60  days  from  the 
date  of  mailing  notice  of  the  decision  by  the  hearing 
examiner  or  Appeals  Council.  Upon  the  motion  of  the 
hearing  examiner  or  the  Appeals  Council,  as  the  case 
may  be.  or  upon  the  petition  of  any  party  to  a  hearing, 
the  decision  of  a  hearing  examiner  may  be  reopened 
by  such  hearing  examiner,  or  by  another  hearing  ex- 
aminer if  the  hearing  examiner  who  issued  the  decision 
is  unavailable,  or  by  the  Appeals  Council  within  the 
time  prescribed  above.  A  decision  of  the  Appeals 
Council  may  be  reopened  only  by  the  Appeals  Council. 
For  the  purposes  of  this  paragraph,  a  hearing  ex- 
aminer shall  be  considered  to  be  unavailable  if.  among 
other  circumstances,  he  has  died,  terminated  his  em- 
ployment, is  on  leave  of  absence,  has  had  a  transfer  of 
official  station,  or  is  unable  to  conduct  a  hearing  be- 
cause of  illness. 

§  405.1571     JSotice  of  revision. 

( a  i  Where  a  hearing  examiner  or  the  Appeals 
Council  proposes  to  revise  a  decision  under  §  405.- 
1570,  and  the  revision  would  be  based  on  evidence  not 
included  in  the  record  on  which  the  said  decision  was 
based,  the  parties  shall  be  given  notice  of  the  hearing 
examiner's  or  the  Appeals  Council's  proposal  to  revise 
such  decision,  and  unless  hearing  is  waived,  a  hearing 
with  respect  to  the  proposed  revision  shall  be  granted 
as  provided  in  this  Subpart  0. 

(b)  If  a  revised  decision  is  necessary,  it  shall  be 
rendered  by  the  hearing  examiner  or  the  Appeals 
Council,  as  appropriate,  on  the  basis  of  the  entire 
record.  If  the  decision  is  revised  by  a  hearing  examiner, 
either  party  thereto  may  request  review  by  the  Appeals 
Council  or  the  Appeals  Council  may  review  the  deci- 
sion on  its  own  motion. 

(c)  When  any  decision  of  a  hearing  examiner 
or  of  the  Appeals  Council  is  revised,  notice  of  the 
revision  shall  be  mailed  to  the  parties  to  the  decision. 
The  notice  shall  state  the  basis  for  the  revised  decision 
and  inform  the  parties  of  the  right  to  Appeals  Council 
review  or  judicial  review  as  appropriate. 

§  405.1572     Effect  of  revised  determination. 

A  revised  decision  by  a  hearing  examiner  shall 
be  final  and  binding  upon  the  parties  thereto  unless 
reviewed  by  the  Appeals  Council  in  accordance  with 
$  §  405.1561-405.1563.  A  revised  decision  by  the  Ap- 
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peals  Council  shall  be  final  and  binding  unless  a  civil 
action  (see  8  405.1501(bl  )  is  filed  by  the  institution 
or  agency  in  a  district  court  of  the  United  States  as 
authorized  by  section  1869(c)  of  the  Act. 

§  405.1590  Representation. 

An  institution,  facility,  agency,  or  laboratory  may 
appoint  as  its  representative  any  individual  except  an 
individual  disqualified  or  suspended  from  acting  as  a 
representative  in  proceedings  before  the  Social  Security 
Administration  or  otherwise  prohibited  by  law.  Except 
where  the  representative  appointed  is  an  attorney,  an 
institution,  facility,  agency,  or  a  laboratory  must  give 
written  notice  of  the  appointment  of  a  representative. 
The  notice  of  appointment  shall  be  filed  at  an  office  of 
the  Administration,  or  with  the  hearing  examiner  or 
the  Appeals  Council.  Where  the  representative  ap- 
pointed is  an  attorney,  in  the  absence  of  information 
to  the  contrary,  his  representation  that  he  has  the 
authority  to  represent  the  party  shall  be  accepted  as 
evidence  of  his  authority. 

§  405.1591     Authority  of  representatives. 

A  representative  appointed  and  qualified  as  pro- 
vided in  S  405.1590  may  accept  or  give  on  behalf  of 
the  party  he  represents  any  request  or  notice  relative 
to  any  proceedings  before  the  Social  Security  Admin- 
istration under  title  XVIII  of  the  Act  including  recon- 
sideration, hearing  and  review.  A  representative  shall 
be  entitled  to  present  evidence  and  allegations  as  to 
facts  and  law  in  any  proceeding  affecting  the  party  he 
represents  and  to  obtain  information  with  respect  to 
the  claim  of  the  party  to  the  same  extent  as  the  party. 
Notice  to  any  party  of  any  administrative  action, 
determination  or  decision,  or  a  request  to  any  party 
for  the  production  of  evidence,  may  be  sent  to  the 
representative  of  the  party,  and  the  notice  or  request 
shall  have  the  same  force  and  effect  as  if  it  had  been 
sent  to  the  party  represented. 

§  405.1592     Fees  for  services. 

Fees  for  any  services  rendered  by  a  representative 
appointed  and  qualified  as  in  §  §  405.1590  and  405,- 


1591  on  behalf  of  any  institution,  facility,  agency,  or 
laboratory  shall  not  be  subject  to  the  provisions  of 
section  206  of  title  II  of  the  Social  Security  Act. 

§  405.1593     Cost  of  transcript. 

On  the  request  of  a  party,  a  transcript  of  the 
agreements  and  stipulations  made  at  the  prehearing 
conference,  or  a  transcript  of  the  hearing  before  a 
hearing  examiner,  or  before  the  Appeals  Council,  as 
the  case  may  be.  will  be  prepared  and  sent  to  the 
requesting  party  upon  the  payment  of  cost,  or  if  the 
cost  is  not  readily  determinable,  the  estimated  amount 
thereof,  unless  for  good  cause  such  payment  is  waived 
by  the  hearing  examiner  or  the  Appeals  Council  as 
the  case  may  be. 

g  405.1594  Notice. 

When,  in  accordance  with  the  provisions  of  this 
Subpart  0.  a  notice  is  required  to  be  sent  to  the  parties, 
the  notice  shall  be  sent  to  the  parties  and/or  their 
representative*  s ) . 

8  405.1595     Filing  of  briefs  or  other  related 
statements. 

Any  brief,  written  argument,  contention,  sug- 
gested finding  of  fact,  or  conclusion  of  law,  or  any 
other  related  written  statement  shall  be  filed,  in  person 
or  by  mail  (original  and  one  copy),  with  the  hearing 
examiner  or  Appeals  Council,  as  appropriate,  with  a 
statement  certifying  that  a  copy  has  been  mailed  to  the 
other  party.  The  other  party  shall  have  20  days  from 
the  date  of  mailing  to  submit  any  rebuttal  statement 
or  additional  evidence.  Where  the  party  does  submit  a 
rebuttal  statement  or  additional  evidence  an  original 
and  one  copy  shall  be  filed  with  the  hearing  examiner 
or  the  Appeals  Council  and  a  copy  sent  to  the  other 
party.  The  hearing  examiner  shall  grant  an  opportunity 
to  reply  to  the  rebuttal  statement  only  upon  a  showing 
of  good  cause. 
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